STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

HOMRD O, WATTS, )
Conpl ai nant , )) Case No. LA-PN 108
V. )) PERB Deci sion No. 832
LOS ANGELES UN FI ED SCHOOL DISTRICT,; August 8, 1990
Respondent . g

Appearance: Howard O Watts, on his own behal f.
Bef ore Hesse, Chairperson; Shank and Cunni ngham Menbers.
DEC SION

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ati ons Board (Board or PERB) on an appeal filed
by Howard 0. Watts (Watts) to an adm nistrative determ nation
(attached) by a PERB Board agent.® The Board agent disnissed the
complaint filed by Watts agai nst the Los Angel es Unified School
District (District) which alleged that the District violated the
Educati onal Enpl oynent Rel ations Act (EERA) section 3547(a), (b),
(c), (d) and (e)? by actions taken on July 24, August 7 and 10,

This appeal is brought pursuant to PERB regul ati on 32925
whi ch states, in pertinent part:

Wthin 20 days of the date of service

of a dism ssal made pursuant to section
32920(b) (8) or a determ nation nmade pursuant
to section 32920(b)(10), any party adversely
affected by the ruling may appeal to the
Board itself.

EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. EERA section 3547 states, in pertinent
part:



1989.% W have reviewed the dismssal and, finding it free of

(a) Al initial proposals of exclusive
representatives and of public school

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records. ‘ _

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable
time has elapsed after the subm ssion of
the proposal to enable the public to becone
infornmed and the public has the opportunity
to express itself regarding the proposal at
a neeting of the public school enployer.

(c) After the public has had the opportunity
to express itself, the public school enployer
shall, at a neeting which is open to the
public, adopt its initial proposal.

(d) New subjects of neeting and negoti ati ng
arising after the presentation of initia
proposals shall be made public within 24
hours. If a vote is taken on such subject by
t he public school enployer, the vote thereon
by each nenber voting shall also be nade
public within 24 hours.

(e) The board nmay adopt regul ations for

t he purpose of inplenenting this section,

whi ch are consistent with the intent of the
section; nanely that the public be inforned
of the issues that are being negotiated upon
and have full opportunity to express their
views on the issues to the public school

enpl oyer, and to know of the positions of
their elected representatives.

3Unl ess otherwi se indicated, all dates refer to 1989.
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prejudicial error, adopt it as the decision of the Board itself
~consistent with the discussion below*
EA L MVARY

The facts are accurately stated in the Board agent's
adm ni strative determ nation. However, we briefly summarize
rel evant events here. According to the mnutes of the July 24
regul ar nmeeting of the Los Angel es Board of Education, nenber
Mar k Sl avkin (Slavkin) announced his intention to present a
notion for an initial proposal regarding an agency fee election

for the United Teachers-Los Angel es (UTLA) bargaining unit.?

“I'n addition to the events recited by the Board agent, the
District's Board of Education mnutes of the neeting held on
Septenber 11, indicate that, after extensive public coment was
received on the District's initial proposal, several anendnents
were added. The initial proposal and the anendnents were adopted
by the board. Although an anmendnment ‘to an already sunshined
initial proposal may constitute a violation of section 3547
(Los Angeles Community_College District (1980) PERB Deci sion
No. 153), Watts did not allege a violation of section 3547
based on this action; therefore, it wll not be considered by
t he Board. (See Tahoe-Truckee Unified School District (1988)
PERB Deci si on No. 668.)

°Evi dence reveals that this proposal was being raised by the
District under the collective bargaining agreenent (Agreenent)
with UTLA then in effect. Section 1.0 of the Agreenent states:
However, there shall be negotiations during
the termof the Agreenent as foll ows:

c. Any other subjects which UTLA and the
District mutually agree to negotiate in the
future

Subst antive proposals which are brought forth in reopener
situations, such as the present case, nust be sunshined according
to EERA section 3547(a), (b) and (c). (Los_Angeles Comunity
College District (1981) PERB Decision No. 158.)
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Subsequently, at the regular board neeting on August 7, public
- .coment- on the agency fee notion occurred. Slavkin then nade
the follow ng notion

That the Superintendent be instructed to
enter into an agreenent with United Teachers-
Los Angeles (UTLA) as to an organizati onal
security arrangenent in accordance with
Section 3540, et. seq., of the California
Governnent Code, to include the follow ng:

1. The organizational security arrangenent
shall require an enployee within the UTLA
certificated enpl oyee bargaining unit, as

a condition of continued enploynent, either
to join UTLA, as the certificated enpl oyee
organi zation, or pay UTLA a service fee not
to exceed the standard initiation fees and
peri odi ¢ dues of UTLA. Such arrangenent
shall be included in the Collective

Bar gai ni ng Agreenent between the District
and UTLA. Such service fees shall not

i nclude any portion of the UTLA dues that
are nonchargeabl e to nonnenbers of UTLA
under the criteria established by the Public
Enpl oyees [sic] Relations Board (PERB), the
California Courts and the federal courts
under the U. S. Suprenme Court case of

Hudson v. Chicago Teachers Uni on

2. PERB shall conduct a secret ball ot

el ection of certificated enployees in the
UTLA bargai ning unit under Section 3546 of
t he Government Code and PERB regul ati ons as
to the organizational security arrangenent.

3. The organi zational security arrangenent
shal | becone effective as provided for in
Section 3546 of the Government Code and the
Regul ati ons of PERB, upon a mgjority of the
certificated enpl oyees of the UTLA bargaining
unit voting to approve the arrangenent.

4. The election shall take place between
Sept enber 15, 1989, and Novenber 1, 1989, or
if required by PERB as close to Novenber 1,
1989, as possible. However, such election
shall not be held during any school holiday.



5. The election shall take place at schoo
sites.

6. The voter eligibility shall include all
the certificated enpl oyees of the District
who are in the UTLA bargaining unit,

i ncl udi ng enpl oyees on illness, vacation,
or on |leave of absence or in the mlitary
service of the United States.

7. The District shall fully cooperate
with UTLA in providing UTLAwith a list of
eligible voters, classifications and work
| ocations.

8. Upon such organi zational security
arrangenment becom ng effective, the service
fees shall be deducted fromthe salary or
wage paynents of certificated enployees in
the UTLA bargaining unit in accordance with
Section 45061 of the California Education
Code.

(Conpl ai nant Exh. No. 11, pp. 3-4.)

Sl avki n added the follow ng provisions:

9. The initial proposal received today shal
remai n on the agenda of the Personnel and
Schools Commttee for Thursday, August 10,
1989, solely for the purpose of receiving
public comrent.

10. The initial proposal received today
shall be "sunshined" at each Board neeting

t hrough and i ncl udi ng Septenber 11, 1989,
and be presented for adoption at the regular
Board neeting of Septenber 11, 1989.

(Mn., Reg. Mg.; Bd. of Ed., Gty of L. A;
August 7, 1989.) :

The agenda for the personnel and schools committee neeting
schedul ed for August 10, indicated the agency fee notion as
an agenda item Evidence denonstrated that 20 persons were
schedul ed to speak on this notion during the neeting.
Subsequently, public comment was received on the notion at

regul ar Board of Education neetings on August 21, 28 and



Septenber 11. On Septenber 11, after extensive comment was
- received fromthe public, Slavkin noved to anend Board of
Education Report No. 1 to include the agency fee initia
proposal. The Report No. 1, as anended to include the agéncy
fee initial proposal, was passed by the board on a vote of 5-2.
DI |

Watts' appeal appears to present one major issue; nanely,
whet her the presentation of an initial proposal in the formof a
notion conplies with EERA section 3547. Watts clains that the
Board's use of a nmotion formin this circunstance is inconpatible
with the procedure required for the presentation of an initial

proposal. He cites generally Los Angeles Unified School District

(1985) PERB Deci sion No. 527 in support of this contention.
Watts argues secondarily that a notion can be anended while an
initial proposal cannot be anmended. Finally, and alternatively,
Watts requests that the conplaint be "sent back" to the

San Francisco Regional Ofice, presumably for further
investigation of the facts.

In this case, the Board agent correctly éoncluded that the
initial proposal was brought in conpliance with EERA section
3547. First, the agency fee proposal was presented in the form
of a notion at a public neeting. Second, reasonable tinme el apsed
for public information and conment (approximately seven weeks).
Last, the Board adopted its proposal at the public neeting of

Septenber 11. As stated by the Board agent, Watts appears to



be confusing the notion which brings the proposal up for public
comrent with the adoption of the proposal.® The formin which
an initial proposal is brought to public attention is relevant

only insofar as it nust allow time for adequate public coment.

(Los Angeles _Unified School District (1983) PERB Deci sion
No. 335.) As the nethod used here by the District satisfies
the requirenents of EERA section 3547, Watts' appeal is w thout
merit.

Finally, Watts requests that the case be remanded to the
regional office, presumably for further investigation. However,
Watts does not allege any newly discovered evidence or other

ci rcunmstances which would justify renewed investigation.

(Los Angeles Unified School District (1988) PERB Deci sion
No. 705 at p. 4.) Accordingly, his request is denied.
ORDER
The conplaint in Case No. LA-PN-108 is hereby DI SM SSED
W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Shank joined in this Decision.

*Watts' argument that Los Ap [ fi School District,
supra, PERB Decision No. 527 supports his appeal is msdirected.

Los Angeles Unified School District addressed the paraneters of
what information brought for board action nust conply with public
notice requirenents. The Board stated that a resolution which
endorsed the concept of inplenenting conparable worth proposals
in negotiations was indeed an initial proposal which had to be
sunshined. This case did not, as Watts argues, prohibit the
bringing of an initial proposal in the formof a notion so |ong
as public notice requirements are net.
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STATE CP CALI FCRN A
PUBLI C EMPLOYMENT RELATI ONS BQARD

HOMRD O WATTS,

N

Conpl ai nant , ) Case Ho. LA-PN 108
V.

LGS ANGELES WN FI ED
SCHOOL DI STRICT

ADM N STRATI VE
DETERM NATI ON

February 8, 1990
* Respondent .

- A N—A N

BACKGROUND

On August 25, 1989,' Howard O Watts filed the instant
public notice conplaint pursuant to PERB regul ati on 32910*
agai nst the Los Angeles Unified School District (District) . The
conplaint was held in abeyance pendi ng disposition of a conpl aint
regarding the sanme nmatter filed by Wtts with the District on

August 22 pursuant to the procedure contained in the District's

ANl dates referred to herein will be 1989 unl ess ot herw se
not ed.

*PERB regul ati on 32910 provi des:

A conplaint alleging that an enpl oyer or an excl usive
representative has failed to conply wth Governnent Code sections
3547 or 3595 may be filed in the regional office. An EERA
conplaint may be filed by an individual who is a resident of the
school district involved in the conplaint or who is the parent or
guardian of a student in the school district or is an adult
student in the district. The conplaint shall be filed no | ater
than 30 days subsequent to the date when conduct alleged to be a
violation was known or reasonably could have been di scovered.

Any Feriod of tinme used by the conplainant in first exhausting a

conpl ai nt Procedure adopted by an EERA or HEERA enpl oyer shal l
not be included in the 30-day l[imtation.



Public Notice Policy (copy attached). The D strict dismssed
Watts' conplaint at its regular Board of Education neeting on
Cctober 16, at which tine the case before PERB was reacti vat ed.

The conplaint alleges that the Dstrict violated Governnent
Code sections 3547 (a), (b), (c) and (d)3by actions taken on
July 24, August 7 and August 10. |Investigation of this matter
has revealed the followi ng facts regarding the rel evant events
whi ch occurred on those dates.

According to the mnutes of the regular neeting of the Los
Angeles Gty Board of Education on July 24, Board Menber Mark
Sl avki n announced his intention to present a notion for action

calling for an agency fee election in the bargaini ng unit

'@vernnent Code sections 3547(a)-(d) provide:

(a) Al initial proposals of exclusive representatives and of
public school enployers, which relate to matters wthin the scope
of representation, shall be presented at a public neeting of the
public school enployer and thereafter shall be public records.

(b) Meeting and negotiating shall not take place on any proposal
until a reasonable tinme has el apsed after the subm ssion of the
proposal to enable the public to becone informed and the public
has the opportunity to express itself regarding the proposal at a
neeting of the public school enployer.

(c) After the public has had the opportunity to express itself,
the public school enployer shall, at a neeting which is open to
the public, adopt its initial proposal.

(d) New subjects of neeting and negotiating arising after the
resentation of initial proposals shall be nmade public within 24
ours. |If a vote is taken on such subject by the ﬁublic school
enpl oyer, the vote thereon by each nmenpber voting shall also be
made public within 24 hours.



represented by the Lhitéd Teachers-Los Angeles (UTLA). Foll ow ng
sone discussion, the Board President determned that the matter
shoul d be discussed in the Board's next closed session since it
was a col |l ective bargai ning issue. If det erm ned appropri ate,
the matter would then be assigned to a Personnel and School s

Committee neeting on August 10.

At the regular Board neeting on August 7, S avkin noved that
Board Rule 72 be waived so that he could present his July 24

notion regarding an agency fee election. Board Rule 72 states,

in pertinent part:

Board menbers wi shing to present a nonprecatory

notion of resolution for action by the Board of
Educati on shall announce the subject natter of the

i ntended notion or resolution at |east three weeks
before the Board neeting at which the notion or
resolution will be presented for action. Prior to
Board action, the President of the board shall assign
such notions and resolutions to the apgor oF[])ri ate
Standing Commttee for consideration of their
programmati c and financial effects. The Chairperson
shall schedule a hearing and direct the derk of the
Board to provide notice of the hearing. Draft |anguage
of the proposed notion or resolution shall be presented
at |east one week prior to the neeting at which action
is to be taken.

Seven persons, including Watts, addressed the Board regarding
Slavkin's notion for a waiver. It was then voted upon by the

Board and carri ed. S avki n t hen noved:

That the Superintendent be instructed to enter into an
agreenent with United Teachers-Los Angeles (UTLA) as to
an organi zational security arrangenent in accordance
with Section 3540, et seq., of the California

Governnent Code, to include the follow ng:



The organi zational security arrangenment shall
require an enpl oyee within the UTLA certificated
enpl oyee bargaining unit, as a condition of

conti nued enpl oynent, either to join UTLA as the
certificated enpl oyee organi zation, or pay UILA a
service fee not to exceed the standard initiation
fees and periodic dues of UTLA  Such service fees
shall not include any portion of the UTLA dues
that are nonchargeabl e to nonnmenbers of UTLA under
the criteria established by the Public Enpl oyees
[sic] Relations Board (perb), the

California Courts and the federal courts under the
U S.

Suprenme Court case of Hudson v._ Chicago Teachers
Uni_on.

PERB shall conduct a secret ballot election of
certificated enployees in the UTLA bargaining unit
under Section 3546 of the Governnent Code and the
PERB regul ations as to the organizational security
arrangenent .

The organi zational security arrangenent shall
becone effective as provided for Iin Section 3546
of the CGovernnment Code and the Regul ati ons of
PERB, upon a majority of the certificated

enpl oyees of the UILA bargaining unit voting to
approve the arrangenent.

The el ection shall take place between Septenber
15, 1989, and Novenber 1, 1989, or if required by
PERB as close to Novenber 1, 1989 as possi bl e.
However, such election shall -not be held during
any school holiday.

The el ection shall take place at school sites.

The voter eligibility shall include all the
certificated enpl oyees of the district who are in
the UTLA bargai ning unit, including enployees on
i |  ness, vacation, or on |eave of absence or in
the mlitary service of the United States.

The District shall fully cooperate with UTLA in
providing UTLAwith a Iist of eligible voters,
classifications and work | ocati ons.

Upon such organi zational security arrangenent
becom ng effective, the service tfees shall be
deducted fromthe salary or wage paynents of
certificated enployees 1n the UTLA bargaining unit



in accordance with Section 45061 of the California
Educti on Code.

This nmoti on was seconded by Board Menber Korenstein, and the
follow ng two paragraphs were added to the notion with her
agr eement :

9. The initial proposal received today shall remain
on the agenda of the Personnel and School s
Commttee for Thursday, August 10, 1989, solely
for the purpose of receiving public comrent.

10. The initial proposal received today shall be
“sunshi ned" at each Board neeting through and
i ncluding Septenber 11, 1989, and be presented for
adoption at the regular Board meeting of Septenber
11, 1989.

Board mnutes reflect that, in the discussion follow ng the
presentation of the notion, R chard Mason, the Superintendent's
Speci al Counsel, clarified that "adoption of the notion woul d
allowthe initial proposal to be received and held for public
comrent until Septenber 11, 1989; adoption of the initial
proposal would not take place until Septenber 11, 1989." The
notion carried, and the mnutes indicate that the Board received
the organi zational security arrangement proposal as its policy

posi tion.

The proposal for the agency fee el ection appeared on the
agenda of the August 10 neeting of the Personnel and School s
Committee Meeting. Seventeen persons, including Watts, addressed
the Coomttee on the notion.

Public comrent on the proposal was al so received at regul ar
Board neetings on August 21, August 28, and Septenber 11. Three
peopl e addressed the Board regarding the notion at thé August 21



meeting, six at the August 28 neeting, and 43 at the Septenber 11
nmeeting. Watts spoke at all three of the neetings. The initia
proposal was adopted by the Board on Septenber 11.

DI SCUSSI ON

The intent of the public notice requirenments is set forth in
Governnment Code section 3547 (e): "that the public be inforned
of the issues that are being negotiated upon and have full
opportunity to express their views on the issues to the public
school enployer, and to know of the positions of their elected
representatives.” PERB s regulations inplementing the provisions
of section 3547 were adopted to fully protect the public's rights
in this regard. Los Angel es Community College District (1978)
PERB Order No. Ad-41.

Watts' conplaint alleges that Slavkin's July 24 notion (and
anendments) regarding an agency shop el ection was not properly
noti ced under either the Board of Education's public notice
policy or Governnent Code section 3547. \Watts seens to be
confusing that notion, the effect of which was—for the Board to
receive the proposal for an agency shop election and hold it open
for public comment, with the adoption of an initial proposal
after public coment has been received and any other public
notice requirements have been nmet. Thus, although the conpl aint

states that the alleged public notice violations occurred on July



24, August 7 and 10 only,* it is necessary to review all of the
rel evant events fromJuly 24 to Septenber 11 to obtain a conplete
picture of the Dstrict's course of action and eval uate whet her
or not a violation occurred.

As accurately summarized in the Dstrict's Septenber 29
response to Wtts' conplaint, Sl avkin's notion regarding an
agency shop election was presented at the July 24 Board neeti ng,
amended and received by the Board on August 7, and placed on the
agenda of the August 10 neeting of the Personnel and School
Committee solely for the purpose of receiving publ i c comment.
The proposal was sunshined at Board neetings on August 21, 28 and
Septenber 11, and adopted as an initial proposal to be presented
to UTLA on Septenber 11.

It is clear fromthis sequence of events that the proposal
regardi ng agency fee was adequately sunshined. 1In fact, while |
the District's public notice policy requires it to allow
opportunities for public expression at two separate neetings
follow ng presentation and prior to adoption of initial
proposals, the District provided four opportunities for public
expression regarding this issue. Furthernore, the original
noti on was amended specifically to clarify the District's intent

to conply with the public notice requirenents.

_ “watts' conplaint states that events relating to the same
i ssue occurring thereafter would be the subject of a later
conpl ai nt .



CONCLUSI ON

The facts in this case clearly show that the public had
anpl e opportunity to express their views regarding the D strict's
proposal for an agency shop el ection. The public notice
requi renments contained not only in Governnent Code section 3547
but also in the Dstrict's policy were conplied with, both in
letter and spirit.> Therefore, the instant conplaint is
DI SM SSED.
R ght to Appeal

Pursuant to Public Enploynent Rel ati ons Board regul ati ons,
any party advérsely z;ffected by this ruling nmay appeal to the
Board itself by filing a witten appeal within twenty (20)
cal endar days after service of this ruling (California
Adm ni strative Code, title 8, section 32925). To be tinely
filed, the original and five copies of such appeal nust be
actually received by the Board itself before the close of
business (5:00 p.m) or sent by tel egraph, certified or Express
United States nmail postrmarked no |later than the last date set for
filing (California Admnistrative Code, title 8, section 32135).
Code of Qvil Procedure section 1013 shall apply. The Board's

address i s:

Menbers, Public Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814

’In Los Angeles Lhified School District (1983) PERB Decision
No. 335, the Board held that 1t would entertain a public notice
conplaint "[where the application of local rules results in
deprivation of statutory rights..."
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The appeal nust state the specific issues of procedure, fact, |aw
or rationale that are appealed, nust clearly and concisely state
the grounds for each issue stated, and must be signed by the

appealing party or its agent.

If a timely appeal of this ruling is filed, any other party
cay file with the Board itself an original and five copies of a
statenent in opposition within twenty cal endar days follow ng the
date of service of the appeal (California Admnistrative Code,
title 8, section 32625). |If notinely appeal is filed, the
aforenmentioned ruling shall beconme final upon the expiration of
the specified tine limts.
Servi ce | |

Al docurents authorized to be filed herein nust al so be
"served" upon all parties to the proceeding and the San Francisco
Regional Ofice. A "proof of service" nust acconpany each copy
of a docurment served upon a party or filed with the Board itself.
(See California Admnistrative Code, title 8, section 32140 for
the required contents and a sanple forhl) The appeal and any
opposition to an appeal will be considered properly "served" when
personal ly delivered or deposited in the first-class mail postage

pai d and properly addressed.

Ext ensi on of Tine

A request for an extension of time inwhich to file an

appeal or opposition to an appeal with the Board itself nust be
inwiting and filed with the Board at the previously noted

address. A request for an extension nust be filed at |east three

9



cal endar days beic ore the expiration of the tine required for

filing the document. The request nust indicate good cause for
and, if known, the position of each other party regarding the
extensi on, and shall be acconpanied by proof of service of the

request upon each party (California Admnistrative Code, title 8,
section 32132).

Jerilyn  Celt
L@y Rel ati ons Speci al i st
At t achment
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